Medical Law: Exam Question Bank 2008-2009

(Code: Med.XMQB-v4-03.09.  For use in conjunction with LLB lecture notes. )
Topic 1 - Consent

1.  Critically evaluate the assertion that Re R and Re W make a nonsense of Gillick.

2.  In Chatterton v Gerson [1981] QB 432, Bristow J said:
“ ... once the patient is informed in broad terms of the nature of the procedure which is intended,  and gives her consent,  that consent is real ...”  
To what extent, if at all, does this standard of pre-operative disclosure of risk remain good law in 2009?

3.  To what extent, if at all, is it accurate to assert that English law has adopted ‘informed consent’ as the standard of pre-operative risk disclosure?

4.  Respect for a patient’s autonomy dictates that the long-standing, minimalist or professional practice standard relating to the amount of information that has to be disclosed to him to obtain his real consent to medical treatment should be replaced by a more stringent standard.  This standard should accord with the legal dicta relating to the power vested in an autonomous person: but it’s a matter of contention whether implementation and recognition of this standard is best described as ‘informed consent.’

Discuss.
5.  Given that English law appears to stress the paramountcy of self-determination of patients in decision-making in relation to the administration or refusal of medical treatment, on what basis does the law then justify the administration of non-consensual treatment?

6.  Critically evaluate the House of Lords decision in Re F [1990] 2 AC 1.

7. To what extent, and with what consequences, has the influence of the Bolam standard in the doctor-patient relationship in common-law jurisdictions been subject to judicial restraint since 1989? 

Topic 2 - Ethics

8. Dr Jekyll, a junior doctor is in discussion with a consultant, Mr Hyde, over whether it is ever professionally acceptable to lie to a patient prior to the administration of treatment.  Dr Jekyll maintains that it is when circumstances permit that therapeutic privilege may be claimed:  that the ends may justify the means.  By contrast, My Hyde claims that it is neither legally nor ethically permissible at any time.

Provide the doctors with a critical synopsis of the ethical theories on which their respective arguments are based; and, on the basis of current English law, indicate who you believe has the better of the argument.

9. Critically evaluate the assertion that there is no easy solution to the problem of deciding who should receive a scarce medical resource when there are many potential recipients. 

10.  ‘The continuing unease with the principles which underpin the allocation of scarce medical resources suggests that there is ample scope for reform.’


Discuss.

11. Critically evaluate the use of QALYs in determining who should benefit from the receipt of a scarce medical resource.

Topic 3 - Confidentiality

12.  Critically evaluate Siegler’s assertion that: “Confidentiality in medicine is a decrepit concept, compromised systematically in the course of routine medical care”

(From: Siegler, M.  Confidentiality in Medicine: a decrepit concept.  New Eng J Med 1982; 307: 1518-1521)

13. To what extent, if at all, do you agree that a sound moral and legal basis underpins the duty of a doctor expressed as: “A PHYSICIAN SHALL preserve absolute confidentiality on all he knows about his patient even after the patient has died”?

[Statement extracted from the text of the world Medical Association’s International Code of Medical Ethics.  Emphasis as in the original].

14.  Critically evaluate the impact of EACH of the following cases on the area(s) of medical law to which they relate:

(A) Campbell v MGN [2004] 2 AC 457

AND

(B) R v Department of Health, ex p. Source Informatics [2000] 1All ER786
15. Both the moral and the legal bases for the intentional non-disclosure to an autonomous patient of his medical records are an affront to his autonomy and cannot be sanctioned unless stronger interests can be shown to prevail.

Discuss.

Topic 4 – Contraception and Sterilisation

16. Critically evaluate the impact on English law of the House of Lords’ opinions in Gillick v West Norfolk and Wisbech Area Health Authority [1986] 1 AC 112.

17. To what extent, if at all, would you agree with the assertion that English law has developed a clear, consistent and just policy for claiming damages for a failed sterilisation that resulted in the birth of an unplanned child?

18. Jack and Jill thought they had completed their family when Jill gave birth to their fourth child four years ago.  Shortly afterwards, Jack had a vasectomy.  However, Jill soon conceived again and gave birth to their fifth child, Paul, 3 years ago.  Remarkably, a second vasectomy performed on Jack, when Jill was pregnant with Paul, has also failed and now the couple have their sixth child, Susan.

Jack and Jill now seek your advice on claiming damages from the Health Authority in respect of:  (a) Jill’s pain and suffering during her last two pregnancies; and (b) the cost of rearing to their eighteenth birthdays their unplanned children, Paul and Susan.

Appraise Jack and Jill of the relevant English law and advise them of the likelihood of success should they pursue their action for damages.

19. Jill was sterilised after giving birth to her fourth child.  The sterilisation operation was performed negligently, however, and Jill subsequently gave birth to her fifth child.  Jill says she wants compensatory damages in respect of the consequences of having her fifth child.  You have never met Jill, but you have been asked to advise her on the merits, if any, of her case.  With reference to decided cases, determine what information you need to know in order to advise Jill as to the relevant, current policy in English law, and to her chances of succeeding in her claim.

Topic 5 - Abortion

20. To what extent does the law on abortion clearly distinguish criminal from permissive abortions?

21. A number of procedures performed under the authority of the Abortion Act 1967 are, in fact, of dubious legality.  The Act should be reformed if it is to accommodate them.

Discuss.

22. ‘There are still too many ‘grey areas’ between what constitutes a permissive abortion as provided for by the Abortion Act 1967, as amended, and what constitutes a criminal abortion under the Offences against the Person Act 1861.’ 

Critically evaluate the accuracy of this assertion.

23. A pregnant woman should be given more control over ‘rights’ to an abortion.  Consider the facts that neither a developing foetus nor the putative father has any standing to prevent the pregnant woman being aborted.  Moreover, no one has the right to prevent a competent, pregnant woman refusing medical treatment that might be required to save her life and that of her unborn child.  Yet, in non-emergency situations, the general rule in English law is that a pregnant woman can be aborted only if two doctors are of the opinion, formed in good faith, that the circumstances provided for in s.1(1) of the Abortion Act 1967 (as amended) apply.  This restriction is an anomaly that the law should address.

Critically evaluate this assertion.

24.  How, if at all, should the law relating to abortion be reformed?
Topic 6 – Designer Babies:  

25.  The Human Fertilisation and Embryology Act 1990 is about to be reformed.  How, if at all, do you believe it will benefit from the proposed reforms?

26.  Answer BOTH (A) and (B)
(A).  When Jack and Jill became engaged to be married, they announced to their families and friends that they wanted to start a family soon after they were married.  However, Jill was devastated to discover a short while later that she had cancer and that the treatment she would require would render her infertile.  Whereas Jill thought that meant that she would never be able to have children of her own, she was reassured that if she and Jack underwent IVF treatment together the embryos created could be frozen and stored and, in due course, implanted into her, so permitting Jack and Jill to have their own children.

Jack and Jill agreed to this and duly underwent the treatment that produced 5 embryos.  However, Jack and Jill broke off their engagement and Jill did not have the embryos implanted.  Now, a year later, Jill has met a new partner, Fred, who is infertile.  Jill and Fred want children and Fred is perfectly happy for Jill to be implanted with the embryos frozen during her treatment with Jack.  Jack is adamant that they should not be used, however, as he, too, is with a new partner and he has made it clear that the only children he wants born are those he has with his new partner, Tracey.

Advise Jill of the legal issues that have arisen from this scenario and conclude by informing her of the likelihood of her being successful in her wish to use the frozen embryos.

AND

(B).  John and Mary have a son, Zak, who has a potentially life-threatening genetic blood disorder.  They want another child of their own who will be free of this disorder.  Moreover, they would like the child to be tissue compatible with Zak so that stem cells from the newborn child could be used to treat Zak.

Advise John and Mary of the ethical and legal issues that relate to their wishes and discuss the likelihood of an attempt to fulfil their wishes being granted.
27.  Answer BOTH parts of this question.

(A)  How have the decisions in the cases of Evans v Amicus Healthcare [2005] Fam 1 and Evans v UK (6339/05) 1F.C.R. 585 clarified the area of law to which they relate?

AND

(B)  Jack and Jill have a son, John, who has a potentially life-threatening genetic blood disorder.  They want another child of their own who will be free of this disorder.  Moreover, they would like the child to be tissue compatible with John so that stem cells from the newborn child could be used to treat John.

Advise Jack and Jill of the ethical and legal issues that relate to their wishes and discuss the likelihood of an attempt to fulfil their wishes being granted.
28.  Answer BOTH (A) AND (B)
(A)  When Jack and Jill became engaged to be married, they announced to their families and friends that they wanted to start a family soon after they were married.  However, Jill was devastated to discover a short while later that she had cancer and that the treatment she would require would render her infertile.  Whereas Jill thought that meant that she would never be able to have children of her own, she was reassured that if she and Jack underwent IVF treatment together the embryos created could be frozen and stored and, in due course, implanted into her, so permitting Jack and Jill to have their own children.

Jack and Jill agreed to this and duly underwent the treatment that produced 5 embryos.  However, Jack and Jill broke off their engagement and Jill did not have the embryos implanted.  Now, a year later, Jill has met a new partner, Fred, who is infertile.  Jill and Fred want children and Fred is perfectly happy for Jill to be implanted with the embryos frozen during her treatment with Jack.  Jack is adamant that they should not be used, however, as he, too, is with a new partner and he has made it clear that the only children he wants born are those he has with his new partner, Tracey.

Advise Jill of the legal issues that have arisen from this scenario and conclude by informing her of the likelihood of her being successful in her wish to use the frozen embryos.

AND

(B)  Discuss the contribution of the judgment of the House of Lords in: R (on the Application of Quintavalle) v HFEA  [2005] 2 A.C. 561 to the area of law to which it relates.

Topic 7 – Maternity Care and Liability for a Child Born with Congenital Disabilities

29. Jill, a 17-year-old unmarried girl, is pregnant and likely to give birth very soon.  The number of cigarettes she has smoked during her pregnancy has increased significantly as she has got nearer to term.  She has also ‘experimented’ with soft drugs and her consumption of alcohol has increased.  Nevertheless, her ideas on childbirth have remained clear throughout her pregnancy:  she wants her child delivered by Jack, her boyfriend, at their place of residence.  Friends of Jill have expressed concern over this as Jack is a volatile character, frequently aggressive and with a previous conviction for assault.  Nevertheless, Jill says she doesn’t want anyone else present as ‘Jack can phone anyone he wants – including my mother - if we experience any problems’.  Jill doesn’t anticipate any problems because (as she has said):

“I’ll have about half-a-dozen ultrasound scans, including one of the new 4D type, to make sure everything is OK.  Anyway, when my mother was pregnant with me, she experienced almost exactly the same lifestyle and habits I’m experiencing now:  and as I’m OK, there’s no need to think things will be any different for me or my baby, is there?  Besides, there’s no way I’m going into hospital for the birth of my baby:  I want a natural birth – it’s my right to choose that – and I’m not even going to give anyone the opportunity to get me to have a caesarean section.  No one’s going to interfere with my body.  I know what I want and no one’s going to change my mind.”

Discuss the legal issues that may develop from this scenario and advise Jill of the actions that could be invoked following the birth of her child.

30. To what extent do you agree with the assertion that the Congenital Disabilities (Civil Liability) Act 1976 cannot be regarded as a success if one of the prime aims of its enactment was to permit a child to claim damages in respect of the occurrence that caused the disability?

31. To what extent do you agree with Margaret Brazier that the Congenital Disabilities (Civil Liability) Act 1976 ‘is ambitious, complex and largely irrelevant’?

(Extracted from: Brazier, M (2003). Medicine, Patients and the Law, 3/e.  London: Penguin, p373.) 

Topic 8 – Selective Non-Treatment of Severely Handicapped Neonates

32. What role, if any, should the law play in deciding how to treat a severely handicapped neonate when the parents are adamant that they do not want their offspring to undergo the surgery recommended by the doctors caring for their child?

33. Critically evaluate the assertion that ‘if a child is born so disabled that its parents do not want it to live, then that decision should override any other dissenting opinion.  There is no case for denying that the parents’ views should be anything other than decisive’.

34. If a baby is born severely physically and mentally handicapped and two doctors are of the opinion, formed in good faith, that the prognosis for the child’s life is ‘hopeless’, and the parents do not wish the child to live, then that wish should be decisive.  No other interests need be considered since the decision is, in essence, merely an extension of s.1(1)(d) of the Abortion Act 1967.

To what extent would you agree with these assertions? 

35. In Re J (a minor)(wardship: medical treatment) [1990] 3 All ER 930, Taylor LJ asked:

“At what point in the scale of disability and suffering ought the court to hold that the best interests of the child do not require further endurance to be imposed by positive treatment to prolong its life?”

By way of analyzing decided case law, construct a response to Taylor LJ’s question.

Topic 9 – Organ Transplants

36.  To what extent, if at all, would you agree with the assertion that the issue of consent is at the essence of the Human Tissue Act 2004?
37. To what extent, if at all, would you agree with the assertion that:

The Human Tissue Act 2004 is “a broad piece of legislation.  It governs the use of human material from both the dead and living subjects … It also operates alongside the common law where applicable”.

(Quotation extracted from: McHale & Fox, Health Care Law: Text and Materials, 2/e.  London: Sweet & Maxwell, 2007, p1121.)

Topic 10 – Death and Dying

38. To what extent, if at all, would English law benefit from having a statutory definition of death?

39. Critically evaluate the contribution to contemporary medical law of the House of Lords decision in Airedale NHS Trust v. Bland [1993] AC 789.

40. ‘Any competent person who has been diagnosed as having a terminal illness should have an inalienable right to voluntary euthanasia if he or she so wishes.  No doctor who assists in the process should be subject to criminal sanctions.’

Discuss.

41.
Euthanasia is a procedure to which no one should be permitted to consent.  

Discuss.

42.  With reference to a GP or a hospital doctor who has hastened the death of his terminally ill patient via the administration of drugs he has prescribed, evaluate the accuracy of the assertion that ‘Doctors who deliberately speed death will NOT face the prospect of life imprisonment?’

43.  Even if a prohibition on the practice of active euthanasia remains illogical and an affront to patient autonomy, the practice of doctor-assisted suicide should be legalised.


Discuss.

44. Mary is a 43-year-old quadriplegic.  She has been paralysed and kept in hospital since being injured in a road traffic accident just over a year ago.  Her life is being maintained by a computerised ventilator and the prognosis is that she will be unable to survive if she is removed from it.  Nevertheless, Mary, an intelligent, former businesswoman, who has remained mentally alert throughout the period of her paralysis, has repeatedly requested that her life be ended by discontinuing the life-saving treatment.  As the hospital authorities are reluctant to accede to her request, Mary has initiated court action to assert her ‘right to die’.

Advise Mary of the ethical and legal issues that will guide the court in its decision-making process.  How, if at all, would your answer differ if Mary was at home and she was seeking a declaration as to the lawfulness of her husband initiating and completing a life-terminating procedure on her at her specific request? 

45. To what extent, if at all, do you believe that English law is the poorer for the House of Lords voting not to give the force of law to Lord Joffe’s Assisted Dying for the Terminally Ill Bill in May 2006?

“Topic 11”:  “Either / Or” Questions
46.    Answer EITHER A OR B

A.  What role, if any, should the law play in deciding how to treat a severely handicapped neonate when the parents are adamant that they do not want their offspring to undergo the surgery recommended by the doctors caring for their child?

OR

B.  To what extent, if at all, would English law benefit from having a statutory definition of death?

47.    Answer EITHER A OR B

A.  To what extent, if at all, would you agree with the assertion that the issue of consent is at the essence of the Human Tissue Act 2004?

OR

B.  ‘Any competent person who has been diagnosed as having a terminal illness should have an inalienable right to voluntary euthanasia if he or she so wishes.  No doctor who assists in the process should be subject to criminal sanctions.’

Discuss.

48.  Answer EITHER A OR B

A  How, if at all, should the law relating to abortion be reformed?
OR

B  Critically evaluate the assertion that ‘if a child is born so disabled that its parents do not want it to live, then that decision should override any other dissenting opinion.  There is no case for denying that the parents’ views should be anything other than decisive’.
49.  Answer EITHER A OR B
A. To what extent, if at all, would you agree with the assertion that English law has developed a clear, consistent and just policy for claiming damages for a failed sterilisation that resulted in the birth of an unplanned child?

OR

B.  How, if at all, should the law relating to abortion be reformed?
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