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LI2S05, European Community Law

Topic 6: Competition Law

Lecture 1 (of 3):  

Article 81EC  (ex. Art85):

Prohibitions on Anti-Competitive Agreements, Decisions and Concerted Practices

Aim:
To provide a comprehensive analysis of the element of EC Competition Law (Article 81) that deals with anti‑competitive agreements, decisions and concerted practices.

Objectives.
After carefully studying the following notes, and other prescribed readings for this lecture, you should be able to:

1 Provide a detailed analysis, verbally and/or in writing, of the elements of Art.81(1) EC; 

2 Analyse the principal case law relating to the anti-competitive agreements prohibited by

   Art.81(1); and explain the effect of the de minimis rule; 

3 Discuss the types of agreements which might be exempted by the Commission under 

   Art.81(3).

The Provisions and Functions of EC Competition Policy.
Art.3(g) of the EC Treaty (i.e., the Treaty of Rome (as amended)) provides for: ‘a system ensuring that competition in the internal market is not distorted;’ and the main provisions of EC competition law are contained in Chapters 1&2 of Title VI of the Treaty, i.e., Arts.81-89 EC. 

By contrast with the EC Treaty provisions relating to the free movement of goods, which are addressed to Member States, most of the principal EC competition law provisions are aimed at undertakings (companies).  The free movement and competition provisions do have a common goal, however, in that they aim to maximise productive efficiency and promote economic integration.  The competition law provisions do not seek to achieve the goal of the theoretical model of perfect competition, however.  The more pragmatic aim is an attempt to achieve:

 … the existence on the market of workable competition, that is to say the degree of competition necessary to ensure the observance of the basic requirements and attainment of the objectives of the Treaty [of Rome, as amended], in particular the creation of a single market achieving conditions similar to those of a domestic market. 

(Case 26/76, Metro v. Commission).  

In essence, then, EC competition policy has at least two functions, viz; firstly, it is designed to help establish a single Community-wide market: that is, to contribute to the achievement both of European economic integration (Arts.81 & 82 contributing to negative integration) and legal integration; and, secondly, it is intended to promote economic efficiency by seeking to preserve effective, or workable, competition.

The absence of a definition of ‘competition’ in the Treaty of Rome (as amended) does not prevent the inclusion of measures - principally in Arts.81 & 82 - designed to combat: (i) the agreements between undertakings; and (ii) the behaviour of undertakings which are against the interests of consumers.  Moreover, in the absence of a Treaty definition of ‘undertakings,’ the ECJ has defined this concept (in the context of the ECSC Treaty) as being:

... constituted by a unitary organization combining personal, material and immaterial elements attached to an autonomous juristic subject and pursuing permanently a definite economic objective.  (Case 19/61, Mannesman AG v. High Authority).

O’Neill and Coppell
 contend that: 

All natural and legal persons involved in some form of economic activity, including individuals such as barristers and inventors, although not employees, are encompassed.  However, parent companies and their subsidiaries are generally regarded as a single economic unit and not as separate undertakings.

Moreover, the EC competition law provisions extend to those undertakings whose seats (‘domicile’) are outside the Community.  This is because the provisions are directed at the effects of the behaviour of undertakings on trade within the Community.  Secondly, an undertaking does not have to be designed to be a profit-making entity to come within the scope of the competition law provisions: it is subject to the provisions as long as it is engaged in economic or commercial activities: Case 22/71, Beguelin Import Co v. GL Import/export SA.
Enforcement of EC competition law is entrusted to the Commission and, since late in 1989, subject to review by the Court of First Instance (CFI).

Article 81

The first of the principal EC competition law provisions, Article 81, (ex Art.85) is the provision dealing with anti‑competitive agreements, etc., between undertakings.  That is, it is the provision that aims to curb the collusive activity that is deemed to be detrimental to the interest of the consumer.  In common with Art.82 (ex Art.86, see next lecture) it is an Article that is directly effective.

In essence, Art.81 consists of three paragraphs: 81(1) provides that certain agreements, etc., are prohibited as incompatible with the common market; 81(2) provides that such agreements shall be automatically void; but 81(3) then provides that some agreements which do infringe 81(1) may, in fact, be exempted from the prohibition of 81(1) because of their overall beneficial effects.  In particular, this applies to those elements that are ancillary to the principal agreement. The exemptions may be individual, i.e. they apply to the particular agreement in question; or they may be block exemptions, i.e. the agreement comes into one of a category of agreements which do infringe Art.81(1) but, as noted, gain exemption via the overall beneficial effect they  generate.

If parties are to gain exemption from prohibition of their agreements, they must inform the Commission of them. The significance of notification is that it enables the Commission to grant immunity from fines, i.e. should the Commission later find that the agreement does infringe Art.81(1), the parties to the agreement will be immune from fines; the agreement would have to be modified but none of the parties to it would be subject to what could be a substantial fine.  Conversely, no notification attracts no exemption.

Because of the delays experienced in receiving legally binding Decisions from the Commission, an informal ‘negative clearance’ procedure has evolved whereby the Commission informs the parties to an agreement that either their agreement does not breach Art.81(1) or that it is the type of agreement which would benefit from exemption. Whatever the basis, the Commission would propose that no further action be taken and this information would be communicated either by way of a non‑legally binding notice which relates to a category of agreements, or by way of a ‘comfort letter’ to the parties to a particular agreement, i.e. another communication which is not of the same authority as a legally binding Decision.

The Text Of Article 81 

Art. 81 provides that :

1. The following shall be prohibited as incompatible with the common market: all agreements between undertakings, decisions by associations of undertakings and concerted practices which may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within the common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment; 

(c) share markets or sources of supply; 

(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this Article shall be automatically void.

3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of:

‑ any agreement or category of agreements between undertakings;

‑ any decision or category of decisions by association of undertakings;

‑ any concerted practice or category of concerted practices;

which contributes to improving the production or distribution of goods or to promoting technical or economic progress, while allowing consumers a fair share of the resulting benefit, and which does not;

(a) impose on the undertakings concerned restrictions which are not indispensable to the attainment of these objectives; 

(b) afford such undertakings the possibility of eliminating competition in respect of a substantial part of the products in question.

Analysis of Art.81 
It is submitted that analysis of Art.81 is best undertaken by analysing, in sequence, the elements of the first paragraph of Art.81(1), followed by the analysis the provisions of Art.81(3), and then, if necessary, the provisions of paragraphs (a) to (e) together with some additional comments. 

There are six elements of the first paragraph of Art.81(1) which require analysis. They are:

 ... [i] agreements between [ii] undertakings, decisions by [iii] associations of undertakings and [iv] concerted practices which [v] may affect trade between Member States and which have as their [vi] object or effect the prevention, restriction or distortion of competition within the common market ...

Some commentators (see Steiner and Kent, for a couple of examples) address the analysis of Art.81(1) by breaking the provisions down into three principal areas: (1) Agreements, etc (which encompasses for analysis, the first four elements noted above); (2) which may affect Member States; and (3) which have as their object or effect ... This is the approach adopted in the following notes.

1. Agreements, etc .
(i) Agreement 

‘Agreement’ is not defined in the original or amended versions of the Treaty of Rome. However, it has been given a wide interpretation by the Commission.  Accordingly, it may be based on a gentlemen’s agreement: Cartel in Quinine, (firstly, a Commission Decision, 1969; later, Case 41/69), i.e. an agreement which, in domestic law, would not be regarded as creating contractual obligations. A later authority for this point was expressed in Polypropylene, a Commission Decision of 1986, where it was stated that:

It is not necessary in order for a restriction to constitute an agreement within the meaning of Art.81(1) for the agreement to be intended as legally binding by the parties. An agreement exists if the parties reach a consensus on a plan which limits or is likely to limit their commercial freedom by determining the lines of their mutual action or abstention from action in the market.  No contractual sanctions or enforcement procedures are required.
The agreement may be oral or in writing.

More recently, it has been said that: “there is an agreement in the sense of [Art.81(1)], when the act considered by the Commission is the faithful expression of the parties’ intention to conduct themselves in a certain way”. (Case T-347/94, Mayer-Melnhof). 

(ii) Undertakings 

In common with ‘agreement,’ and as noted above, ‘undertaking’ is not defined in the Treaty of Rome (as amended).  Moreover, ‘undertaking’ has been given a wide interpretation and includes any legal or natural person engaged in some form of economic or commercial activity
 involving the provision of goods or services such as: (a) banking: Zuchner (Case 172/80); (b) insurance: (Case 445/85); and (c) cultural or sporting activities – even those performed by an individual (natural person) who is an opera singer: Re Unitel (1978).  It is not a necessary prerequisite that the entity has legal personality: ‘undertaking’ is the umbrella term that encompasses natural and legal persons and entities without legal personality {e.g., partnerships; and see: Cases C-41/90; and T-25/96}.
(iii) decisions by associations of undertakings
Essentially, the reference to associations in Art.81(1) is to trade associations.  Clearly, trade associations may co‑ordinate anti‑competitive activities of their members – e.g., via recommendations in respect of fixing ‘target prices’: Case 8/72, Cementhandelaren – without, of course, the members being required to enter into formal agreements.  Accordingly, the expression ‘decision by association of undertakings’, is, like ‘agreement’ and ‘undertakings’, given a wide interpretation.  Indeed, the term has also included a non‑binding recommendation of a trade association: Case 96/82, NV IAZ International v Commission; and a non‑binding code of conduct in Re The Application of the Publishers Association (Commission Decision, 1989; upheld by the CFI 1993).

(iv) Concerted Practices
 A concerted practice stems from a positive step, short of an agreement, being taken to align the activities of undertakings. So, for example, a concerted practice could arise from undertakings co‑operating on the exchange of advance information on intended price rises.  It was such a situation which led the ECJ to defining a concerted practice in Case 48/69, I.C.I. v. Commission (Dyestuffs) where it was said it was:

a form of co‑ordination between undertakings which, without having reached the stage where an agreement properly so called had been concluded, knowingly substitutes practical co‑operation between them for the risks of competition.

Case 48/69, I.C.I. v Commission 

This case focused on the uniform price increases imposed by the major producers of aniline dyes between 1964‑1967. The increases relating to the same products were: 10% in January 1964; a 10‑15% increase which came into effect in January 1965; and another 8% as from October 1967. There was strong evidence of a concerted practice. With reference to the first increase in 1964, for example, four parent companies had sent telex messages to their subsidiaries within an hour of each other and another two messages had been sent within the next two hours, All messages were similarly worded. The result of this was that the Commission issued a Decision that the producers were engaged in concerted practices in the fixing of price increases and imposed substantial fines on them. However, ICI then sought annuInent of the decision on the basis that the price increases were merely examples of similar (or parallel) increases that are common in oligopolistic situations.

HELD (ECJ): Whereas parallel behaviour does not, in itself, constitute a concerted practice, it does provide strong evidence of such a practice if it leads to conditions of competition that do not correspond to the normal conditions of the market.

[N.B.:
1. In the I.C.I. case, evidence of a concerted practice appeared unequivocal:

(i)   there was a territorial division of the market ‑ it was on national lines; 

(ii)  meetings of the producers took place before the almost simultaneous announcements of uniform price increases: any uncertainty of ‘normal conditions of the market’ was eliminated; and 

(iii) the increased prices related to the same products.

2. An attempt at basing a Decision on the ‘normal conditions of the market’ would be not only virtually impossible, it would place oligopolies in a position where they were vulnerable to a charge of a concerted practice even though they had done no more than make an intelligent response to prevailing market conditions)].

However, cases such as Case 172/80, Zuchner, have shown that the Commission is capable of distinguishing between the ‘innocent’ parallel conduct of independent undertakings and concerted practices.

2. Which may affect trade between Member States
If the agreement / decision by association of undertakings / or concerted practice is to infringe Art.81(1) then it must be one which may affect trade between Member States. This was confirmed in Case 55/65,  Maschinenbau, where it was stated that:

It must be possible to foresee with a sufficient degree of probability on the basis of a set of objective factors of law or of fact that the agreement in question may have an influence, direct or indirect, actual or potential, on the pattern of trade between Member States.

Thus, if the agreement, etc., has no effect on the pattern of trade between Member States, then EC Competition Law in the form of Art.81 has no role to play: it is solely a matter for English domestic Competition Law.  However, this does not mean that there cannot be an agreement, etc., affecting trade between Member States if, as Steiner notes, ‘an agreement takes place wholly within a Member State and appears to concern only trade within that State.’  So, for example, it was noted in Case 8/72, Cementhandelaren, that an agreement which was to have force throughout the territory of a Member State meant that it had the effect of reinforcing compartmentalisation of markets on a territorial basis thus making the particular market in question a high barrier to entry to foreign competition but one which protects domestic production: the ideal of the single market would be jeopardised.

That Art.81(1) does apply to undertakings in the same State was decided in, for exaaple, Re Vacuum Interrupters (1977). Here, there was a joint venture agreement between three manufacturers in the U.K. to design and manufacture switchgear apparatus in the the U.K.  The Commission held that this agreement was capable of affecting trade between Member States since, in the absence of such an agreement, the manufacturers’ would have attempted to develop the apparatus independently and to market it in other Member States. Furthermore, it must be emphasised that agreements, etc., need only have an effect on trade between Member States: there is no requirement that there should be a restraint, on or hindrance to, trade between Member States; and it will suffice if it can be shown that there is a potential effect on trade. This deviation / potential deviation from the ‘normal’ pattern of trade which might exist between Member States was a point highlighted in Cases 56 & 58/64, Consten & Grundig v Commission (infra).  Again, in Case 161/84, Pronuptia, the ECJ accepted the Commission’s finding that a franchising agreement between Pronuptia in France, (the franchisor) and its franchisee in Germany, which limited the franchisee’s power to operate outside a particular territory, was in contravention of Art.81(1) even though there was no evidence that the franchisee intended to operate outside the area of restriction.  The potential effect on trade was held to be sufficient.

3. Which have as their object or effect the prevention, restriction or distortion of competition within the common market. 
(N.B.: Post-Maastricht, whereas the expression ‘internal market’ is used in Art.3(g), the term ‘common market’ is retained in the unamended Art.85 / ‘new’ Art.81).

The first noteworthy point in the analysis of this element of Art.81, is that E.C. Competition Law is concerned with the distortion of normal competition within the common market: it is not concerned with the question of whether, overall, trade between Member States has increased or decreased. Secondly, E.C, Competition Law is applicable to vertical agreements between (say) manufacturers and distributors as well as to those between ‘competing’ distributors (horizontal agreements) the ‘classic’ cartel situation. The couple of principles noted here were decided in Cases 56 & 58/64, Consten and Grundig v Commission:

Cases 56& 58/64, Consten and Grundig v Commission 
Grundig, a German manufacturer of electronic goods, appointed Consten as its exclusive dealer of its products in France.  As part of the agreement, Consten also had exclusive use of the Grundig trade mark (GINT) in France. Consten agreed not to re‑export Grundig products to any other Member State and Grundig agreed to obtain similar assurances from its dealers in those other Menber States. Accordingly, there was a total ban on parallel imports and exports in Grundig products and this was reinforced by the GINT trade mark. However, another French undertaking, UNEF, purchased Grundig products in Germany and resold then in France, undercutting Consten's prices. This resulted in Consten bringing an action against UNEF in the French courts for trade mark infringement and UNEF applying to the Commission for a decision that the Consten/Grundig agreement was in breach of ‘old’ Art.85(1) [now Art.81], UNEF succeeded in obtaining the decision and Consten and Grundig sought an annuInent of that decision from the ECJ.

HELD: There was no merit in the argument of Grundig that the trade in its products had increased: the agreement with Consten could affect trade between Member States and harm the object of the Treaty, i.e. the creation of a single [common / internal] market. The object of the agreement was to eliminate competition in Grundig products at the wholesale level (which is intra‑brand competition). To use the GINT trade mark to partition the market along national lines was an abuse of rights in intellectual property.

Principles Established in the Consten & Grundig Decision.

Amongst the principles which have arisen from the ECJ decision in this case are: 

(a) The list of examples provided for in sub‑paragraphs (a)‑(e) of Art.81(1) is illustrative not exhaustive; 

(b) the prohibition applies to vertical (manufacturer‑distributor) as well as horizontal (manufacturer‑manufacturer; or distributor-distributor) agreements; 

(c) only the elements of the agreement which restrict competition and, as a result affect trade between Member States, should be prohibited; 

(d) an agreement under analysis might be condemned without a full market analysis of actual effects where the object of the agreement is to restrict competition (see S.T.M. v Maschinenbau, infra); and 

(e) trade mark rights cannot be enforced where the object of their use is to partition the market.

Potential criticism of the Consten & Grundig decision.

The principal criticism focuses on the fact that this decision brought vertical agreements within the scope of Art.81(1) when it has been argued that such agreements are frequently beneficial to consumers since they may lead to improvements in the promotion and distribution of products. It is submitted, however, that the maintenance of artificially high prices and the insulation of the distributors in each Member State from intra‑brand competition by the injudicious use of trade mark rights more than outweighed the potential criticism of the decision in this particular case.

Object or effect 

Prima facie, where the object of an agreement is to prevent or restrict or distort competition, then there is no need to prove its effect; i.e., unless there is no realistic possibility of the agreement affecting competition, an anti‑competitive effect will be presumed.  (The lack of realistic possibility emanates from establishing that the effect of the agreement falls within the de minimis principle, infra).

That Art.81(1) may be breached because the object of the agreement is to prevent or restrict or distort competition and, as a result, there is no need to prove its effect was demonstrated in Case C-277/87, Sandoz v Commission where the ECJ decided that where invoices in respect of imports were stamped ‘export prohibited’, they constituted agreements.  (See also; Tlpp‑Ex v Commission (Case 279/87).

Where an agreement is not designed to restrict competition then, before a breach of Art.81(1) can be established, a more detailed economic analysis of its effects on the relevant product market will be required.  The scope of the analysis required was discussed in:

Case 56/65, S. T. M. v Maschinenbau 

This case involved an exclusive distribution agreement between a German manufacturer of heavy earth‑moving equipment (M) and a French distributor (STM). Unlike Consten/Grundig there was no restriction on parallel imports nor any abusive use of trade marks. Nevertheless, STM wished to withdraw from the agreement and, in an attempt to do so, they claimed that the agreement breached ‘old’ Art.85(1) [now Art.81]. 

HELD: Whereas this particular agreement was not in breach of Art.85(1) [81(1)], the factors to be examined in order to ascertain whether an agreement is capable of preventing, restricting or distorting competition include; 

(a) determination of the product market and the parties combined share of that market; and 

(b) determination of the size of the undertakings, in terms of turnover, and their relative market share.

(The other factors which may lead to an enquiry being potentially wide-ranging are:

(c) whether the agreement is an isolated one or part of a series of agreements; 

(d) the severity of the clauses; and 

(e) the possibility of re‑imports and re‑exports on the same products: as a general rule, a ban on parallel imports or exports will infringe Art.85 (1) [81(1)]).

Minor agreements: the de minimis principle 
Whereas it is true to say that all agreements between particular undertakings restrict their ability to have complete freedom of action in relation to making other agreements with different undertakings, it does not follow that all such agreements are capable of preventing, restricting or distorting competition within the common market.  This is a matter of, inter alia:

(a) the nature and quantity of the products which are the subject matter of the agreement under review (i.e. the focus is on the relevant product market and the parties’ combined share of that market); and 

(b) the position of the parties in the market and the size of the parties concerned ‑ i.e. the bigger the parties’ are, as determined by turnover and relative market share, the greater the likelihood that competition will be restricted.

(a) and (b) were amongst the points decided in S.T.M. v Maschinenbau (Case 56/65) (supra) and they imply that below a relatively low market share in the relevant product market and where the parties’ aggregate turnover is below a particular ceiling, then the effect of their agreement is that even if it does have as its ‘object or effect the prevention, restriction or distortion of competition within the common market ..,’  it will not breach Art.81(1).   Agreements which are of such minor importance come within the de minimis principle, a principle first formulated in:

Volk v Vervaecke (1969) 
Here, an agreement was concluded between Volk, a German manufacturer of washing machines, and Vervaecke, a Dutch distributor of electrical goods. The agreement gave Vervaecke exclusive rights to distribute Volk’s products in Belgium and Luxembourg. Furthermore, Volk agreed, inter alia, to block all sales of its products into Vervaecke’s  territory by third parties, i,e. there was a ban on parallel imports.  Whereas in 1963 & 1966, Volk produced only 0.2% and 0.5%, respectively, of washing machines in the German market, its share of the Belgian and Luxembourg markets was even smaller.

HELD: (ECJ). ‘... an agreement falls outside the prohibition in Art.85(1) where it has only an insignificant effect on the market, taking into account the weak position which the persons concerned have on the market of the product in question.’  In this case, then, there was no noticeable effect on competition.

[So N.B.: It cannot be overemphasised that even if an agreement (whether vertical or horizontal) is clearly designed to be anti‑competitive in that it aims to prevent, restrict or distort competition, it may still fall outside the prohibition in Art.81(1) because of the de minimis rule].

However, the de minimis principle, as formulated in Volk v Vervaecke, provided no more than a guideline as to what constituted an insignificant effect on the market: no market share was suggested below which the principle would come into effect.  Nevertheless, a market share of 5% was held to be sufficient for an agreement to come within the prohibition of Art.81(1), i.e., the de minimis rule did not apply: see Miller International v. Commission (Case 19/77).

Initially, a 1985 Commission ‘Notice Concerning Agreements, Decisions and Concerted Practices of Minor Importance’ provided that, as a general rule, agreements between undertakings whose share of production and distribution of goods and services which did not exceed 5% of the total market in the area covered by the agreement did not contravene Art.81(1) provided the undertakings’ aggregate turnover was no more than 200 million ECUs (approx  150m.) {a figure later raised to 300m ECUs}. The figures weren’t definitive, however; firstly, notices aren’t legally binding; secondly paragraph 3 of the Notice provided that these figures weren’t to be regarded as an ‘absolute yardstick.’  Whereas some agreements between undertakings may have exceeded these limits but had a negligible effect on competition, other agreements may have fallen below these limits yet were able to exert an appreciable effect on a market that was highly fragmented.  Clearly, the structure of the market was of considerable significance.
Accordingly, there was a change of emphasis in 1997 with the Commission issuing a new Notice on Agreements of Minor Importance.  This gave more attention to the nature of, and the parties to, the agreements rather than confining itself solely to the market share.  In essence, not only did a threshold of 10% for vertical agreements replace the current 5% (it remained at 5% for horizontal agreements) but the Commission may decide not to intervene unless a Community dimension warrants such intervention.

Agreements likely to infringe Article 81(1) 
Agreements which fall outside the scope of the de minimis rule and which have an effect an inter‑state trade are likely to infringe Art.81(1) and be automatically void.  Certain agreements may attract exemptions under Art.81(3), however – i.e., agreements which, prima facie, do infringe Art.81(1) may be exempted if certain conditions apply.  [N.B.: a straightforward commentary of the cases that have illustrated infringement of Art.81(1) paras. (a) – (e) is very seldom of use for examination purposes.  Hence the notes merely form an appendix to this set of notes.  More profitably, an overview of the analysis of the agreements prohibited by 81(1)(a)-(e) leads to the following commentary]. 

‘Naked’ and ‘Ancillary’ Restrictions 

A summary of the restrictions on competition would appear to indicate that: 

(i) ‘naked’ restrictions in any of the categories of agreements addressed in paragraphs (a) to (e) – i.e., those that are not ‘disguised’ or which are not ancillary to a larger agreement - will breach Art.81(1) and will be unlikely to obtain exemption under Art.81(3). 

(ii) (ii) With regard to ancillary conditions, however, especially those contained in exclusive distribution or franchising agreements, or those attached to the sale of a business, they have generally been construed as an integral part of the principal agreement. Consequently, they may not breach Art.81(1). 

(iii) (iii) in other classes of agreements, such as specialisation and research and development, certain restrictions have been found to breach Art.81(1) but then have been exempted under Art.81(3).

The approach in (ii), i.e. where elements of the agreement are restrictive of competition but which, nevertheless, are permitted under Art.81(3) on the basis that they are necessary to the agreement as a whole, appears to be an application of the rule of reason, a concept which arose in the U.S.A. from the interpretation of s.1 of the Sherman Act 1890.

The Rule of Reason 

s.1 of the Sherman Act 1890, not only prohibited contracts in restraint of trade but it provided no scope for any exemptions either.  Furthermore, there was no provision of a definition of ‘restraint of trade’.    Consequently, it was left to the U.S. Supreme Court in U.S. v American Tobacco (1911) to hold that not all contracts in restraint of trade were illegal. Such contracts would only be illegal if they were unreasonable in that they prejudiced the public interest by unduly restricting competition. This was the ‘rule of reason’: it was an attempt to balance pro and anti‑competitive effects of an agreement and so determine whether a breach of s.1 had occurred.

The approach to the balancing of pro and anti‑competitive activity in EC Competition Law is different, however. First, there are provisions for the ‘balancing’ of the arguments and this is done under Art.81(3) and not under Art, 81(1), i.e., different paragraphs provide for this exercise. Secondly, during the currency of Regulation 17/62, it is the Commission and not a court (the ECJ) that has sole authority to grant exemptions. Unfortunately, the fact that only the Commission has had power to grant exemptions under Art.81(3) (See: Art.9(1) of Regulation 17/62) has meant that the EC system, as originally provided for, has had three inherent disadvantages, viz;

(i)   the resultant work load placed on the Commission as a consequence of the need for the parties to notify their agreements to the Commission led to long delays in granting the exemptions (where they were granted); 

(ii)  National courts could, indeed were required, to apply Art.81(1), but they had no authority to grant exemptions under Art.81(3); and 

(iii) the ECJ had no power to grant exemptions under Art.81(3).

Prior to the forthcoming replacement of Regulation 17/62, there appeared to be a couple of ways of circumventing these problems:

(a)  by the Commission issuing block exemptions under which categories of agreements are considered acceptable (see infra); and 

(b) the formulation of an ‘EC rule of reason’ under which only those restrictions which constitute an essential element of the agreement, and without which the agreement would be deprived of its substance, ‘and which poses no real threat to competition or to the functioning of the single market’, are deemed not to infringe Art.81(1).  Non-essential restrictions, or restrictions which might interfere with the functioning of the common market, remain to be decided under Art.81(3).  Pronuptia and Metro‑Grossmarkte had restrictions which were distinguished in this manner.

Whereas neither the Commission nor the ECJ has made explicit reference to a rule of reason in EC Competition Law, evidence from case law suggested a tentative acceptance of the concept.

Void ‘agreements’ under Article 81(2); Exemptions under Art.81(3)
Art. 81(2) provides that: ‘Any agreements or decisions prohibited pursuant to this Article shall be automatically void.’  Yet, as noted, the Commission has had (until Regulation 17/62 is replaced) the sole power to grant exemptions under Art.81(3).

There are four conditions that must be satisfied – particularly before an individual exemption may be granted and these are discussed infra.  [Block exemptions are those that apply to categories of agreements; they are deemed to be those that have satisfied the criteria].
Exemptions

If parties to an agreement seek exemption under Art.81(3) from the prohibitions in Art.81(1) then they (at present) must notify the Commission of their agreement: Art.4(1) of Regn. 17/62.  The absence of notification means that exemption will not be granted: Distillery  v Commission (Case 30/78).  Prior to the Commission making a decision the parties have a right to be heard, as have third parties who can show a sufficient interest: Art.19(1) and (2), respectively, of Regn.17/62.

That exemption under Art.81(3) is granted on the satisfaction of four essential criteria derives from the exemption being granted to ‘any agreements or category of agreement ... which [i] contributes to improving the production or distribution of goods or to promoting technical or economic progress, while [ii] allowing consumers a fair share of the resulting benefit, and which [iii] does not impose on the undertakings concerned restrictions which are not indispensable to the attainment of these objectives: nor, [iv] afford such undertakings the possibility of eliminating competition in respect of a substantial part of the products in question.

Thus, two positive criteria (I & II) and two negative (III & IV) have to be satisfied for exemptions to be granted under Art.81(3).

(I) Benefit, i.e. the contribution to the improvement of the production or distribution of goods or to the promotion of technical or economic progress.  Whereas the requirements for these benefits are expressed in the alternative, the more that are satisfied, the more likely the agreement is to obtain an exemption.

Production.   Benefits in production are most likely to result from specialisation agreements - see Clima Chappee/Buderus (1970); and Fine Papers  (Commission Decision). 

Fine Papers (1972)
Here the French producers of several different types of lightweight paper used in cigarette manufacture entered into a specialisation agreement.  It was decided that an exemption would be granted despite a combined market share in the EC of over 50%.  This decision took into account the strength of competition from outside the EC.
Distribution.  The benefits which accrue from distribution usually arise via vertical agreements in the form of exclusive supply, dealership or distribution agreements.  As Kent notes:
Such agreements (particularly exclusive distribution agreements) facilitate market penetration and improve the promotion of products, continuity of supply, technical expertise and after-sales services.  Thus, despite the wording of Art.81(3), improvements in services as well as [in] goods [are] covered: Re ABI (Commission Decision, 1987).  See also: Transocean Marine Paint Association (Commission Decision, 1967).

Technical Progress.  Again, technical progress is most likely to result from a specialisation agreement, especially one which involves research and developments (See ReX/Open Group (Commission Decision, 1987) in relation to computer hardware and software; and ACEC/Berliet (Commission Decision, 1968) in relation to a manufacturer of electrical transmission systems and a manufacturer of buses).

Economic Progress.  It would appear that this is assumed if improvements in production or distribution or technical progress are achieved.  The only case to date in which it has formed the basis of a Decision granting exemption is Cecimo (Commission Decision, 1969) in which an agreement controlling the holding of trade fairs was exempted on the ground that it improved the co-ordination of supply and demand and it avoided the unnecessary duplication of time and effort.

(II) The agreement must allow consumers a fair share of the resulting benefit. In relation to commercial transactions, undertakings which acquire products in the course of their trade qualify as consumers: ACEC/Berliet.  It is uncertain as to what constitutes a fair share.
(III) There must be no indispensable restrictions.  It is for the Commission to reject any clause(s) in an agreement which is/are not necessary to the agreement as a whole. Thus, clauses relating to minimum prices or providing for absolute territorial protection (Consten/Grundig) are most unlikely to be exempted.  Limited territorial protection for a franchisee may be acceptable, however: Pronuptia.   Also, an agreement lasting 11 years and under which Grand Metropolitan plc agreed to buy 50% of its lager from Carlsberg was exempted on the ground that  the requirement was essential to enable Carlsberg to establish itself in the U.K. market  and build up its own distribution network: Carlsberg Beers Agreement (1985);  (See also: ACEC/Berliet w.r.t. ACEC giving Berliet ‘most favoured’ treatment: this was no more than was necessary; it was an indispensable restriction).

(IV) There must be no elimination of competition, i.e., the agreement must not allow the possibility of elimination of competition in respect of a substantial part of the common market.

Comfort Letters 

In response to the parties to an agreement notifying the Commission of details of their agreement [a anachronistic procedure soon to be replaced because of the burden it has imposed both on undertakings and on the Commission] the Commission may issue a comfort letter. This is a communication to the effect that, in its opinion, the agreement either does not infringe Art.81(1) at all (known as ‘soft’ negative clearance) or that it does infringe Art.81(1) but it is of a type that qualifies for exemption.  Frequently, that is the end of the matter.

However, as the ECJ pointed out in the Perfume cases (Cases 238/78; and 99/79) comfort letters are no more than ‘administrative letters’ issued outside the framework of Regulation 17/62.  As such, they are not binding on national courts though it is thought that they would be unlikely to override or ignore such a letter.
Block Exemptions. 
Regulations have been issued to cover categories of agreements which are generally beneficial rather than anti‑competitive. Where such Regulations apply, it has not been necessary for parties to notify the Commission of their agreement and, as a consequence, no need to seek individual exemption. These categories of exemptions are known as block exemptions. Furthermore, as block exemptions are enacted by Regulation, they may be applied by domestic courts. As a general rule, block exemptions tend to be generous to small and medium‑sized undertakings.  Some rationalisation has taken place since 1999 and the current principal categories of Block exemptions are in respect of the following agreements:

 Category                                                     Regulation No.
(a) exclusive distribution:                                            2790/1999
(b) exclusive purchasing:                                             2790/1999
(c) franchising:                                                            2790/1999
(d) specialisation:                                                              417/85
(e) research and development:                                           418/85
(f) Tecnology Transfer agreements  (ex patent licencing and know-how Regulations)                                                                                                        240/96 
(g) Distribution agreements for motor cars:                     1475/95
Similarity of Pattern of the Regulations.

In essence, until the onset of rationalisation, the Regulations contained one list (the ‘white’ list) which permitted restrictions that were deemed to be an essential part of the agreement; and a second list (the ‘black’ list) which prohibited particular restrictions. However, with the coming into force of Regulation 2790/1999, the emphasis changed to listing only those restrictions that could not be included within an agreement, thus allowing the parties to an agreement the freedom to determine what other provisions could be included. 

………………………………………………………………..
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Workshop Question

(i). Answer ALL FOUR parts of this question.

(a) Explain how the terms: ‘agreement’; ‘undertaking’; and ‘concerted practice’ have been interpreted by European Community competition law authorities within the context of Article 81 EC,

(b) Wragg, Tagg and Bob‑Tail are three independent undertakings in the UK.  Bob‑Tail has noticed that Wragg & Tagg have both just increased by 10% the prices of their very similar products which were already being sold at the same price.  Since Bob‑Tail make the same line of products as Wragg & Tagg, and they have been selling them at the same price, they, too, have decided to increase their company’s prices by the same 10% margin.  To what extent, if at all, would this decision infringe Art.81(1) EC?  How, if at all, would your answer differ if Wragg, Tagg and Bob‑Tail had agreed to exchange information relating to their prices and their markets prior to increasing their prices?

(c) Donkey, a U.K. undertaking, entered into an agreement with Mule by which Mule agreed to operate an exclusive distribution network within France for dog ‘poop scoops’.  Donkey has a 1% share of the market for dog poop scoops in the UK and 3% of the market in France. What advice would you give to Donkey and Mule who wish to know whether they have to notify their agreement to the Comnission?

(d) To what extent, if at all, has the U.S. concept of the ‘rule of reason’ influenced the development of competition law in the E.C.?

………………………………………………………………..
APPENDIX

Analysis of Art.81(1)EC: examples of agreements which may be ‘prohibited as incompatible with the common market’.

Art 81(1)(a): Agreements which directly or indirectly fix purchase or selling prices or other trading conditions.

(a) Price fixing.  Agreements to fix prices nearly always infringe Art.81(1) because of their obvious anti‑competitive potential: they are seldom excusable; i.e., they are only rarely exempted under Art.81(3). There are contrasting cases relating to the sale of books, however.  In the case which originated in France, Centres Leclerc v. ‘Au Ble Vert’ Sarl (Case 229/83), the ECJ accepted the argument put forward by the French Government that the system of retail price maintenance of books, whereby prices were fixed by the publishers, was indispensable to protect books as a form of cultural heritage against the negative effects of fierce price competition and to safeguard the existence of specialist bookshops.  It was argued that most Member States operated some form of price maintenance for books.

However, in the case which arose in the U.K., Re the Application of the publishers Association (1989), a system of collective price maintenance was held to be in breach of Art.81(1) and not be eligible for exemption under Art.81(3).

In a Commission Decision of 1981, Hennesey/Henkell, an agreement to fix minimum prices was also held to infringe Art.81(1) and not be eligible for exemption under Art.81(3).

With regard to recommended prices, either they may be taken as evidence of a concerted practice: AEG‑Telefunken (Case 107/82); or, with reference to a distribution franchising scheme, they might not breach Art.81(1) provided they do not lead to or stem from a concerted practice and the franchisee remains free to fix his own selling prices: Pronuptia v. Schillgalis (Case 161/84).

In 1989, the Commission decided that a provision relating to maximum prices was acceptable, i.e., it did not infringe Art.81(1): Pronuptia.

(b) Other trading conditions. Here the focus is largely, though not exclusively, on vertical agreements, especially franchise agreements.  So, for example, a franchisor will seek to ensure that his franchisees, have, inter alia; suitable premises; that they provide an adequate after‑sales service; that they hold minimum stocks; and, perhaps, they engage in specific promotional activities.  In return, the franchisee is likely to seek or be offered protection from other similar franchise agreements within ‘his territory.’

The first ruling of significance relating to the compatibility of such agreements within EC Competition law was made in Metro‑Grossmarkte v Commission (Case 26/76). Here it was held that selective distribution systems would not infringe Art.81(1) provided that dealers (or retailers) are chosen on the basis of objective criteria of a qualitative nature relating to: (i) the technical qualification of the dealer and his staff;  (ii) the suitability of his trading premises; and (iii) that such conditions are laid down uniformly and not applied in a discriminatory manner.

In a later case, L’Oreal (Case 31/80), it was added that the qualitative criteria must not extend beyond what is necessary, i.e., restrictions are only permissible where they do not exceed the requirements of a selective distribution system. So, for example, in this case, the requirements that the distributor should: (i) guarantee a minimum turnover, and (ii) hold minimum stocks, were in breach of Art.81(1) though they might be exempted under Art.81(3).

In Pronuptia v Schillgalis (Case 16l/84), the ECJ, which decided to allow quantitative restrictions relating to, inter alia, shop layout and advertising and promotion, also allowed as compatible with Art.81(1) a requirement that the franchise should buy 80% of its wedding dresses from Pronuptia and the remainder only from suppliers approved by Pronuptia. This last requirement was found to be essential in a franchising agreement so as to protect the know‑how and reputation of the franchisor. Furthermore, in a retailing franchise agreement, it is permissible to impose an obligation on the franchisee to hold minimum stocks. (N.B.: Regulation 4078/88, which initially provided for a block exemption for franchising has now been replaced by Regn. 2790/99: see infra).

The imposition of restrictions on imports and exports which involve an absolute territorial ban, designed so as to partition the market, infringes Art. 81(1) and will rarely qualify for exemption under Art.81(3): Consten and Grundig v Commission (Cases 56 & 58/64).
Art.81(1)(b) Agreements which control production, markets, technical developments or investments. Such ‘naked’ restrictions, in what are normally horizontal agreements, almost invariably breach Art.81(1). The only likelihood of exemption relates to the restriction(s) being ancillary to another, desirable, pro‑competitive agreement such as specialisation (perhaps via block exemption under Regulation 417/85 as amended) or research and development (perhaps via block exemption under Regulation 418/85). The possibility for individual exemption also exists: Clima Chapee/Buderus (Commission Decision, 1970: specialisation); and Re Vacuum Interrupters Ltd. (Commission Decision, 1977: research and development)

Art.81(1)(c)  Agreements to share markets or sources of supply.

Again, these are likely to be horizontal agreements which infringe Art.81(1) unless they gain exemptions on the same basis as governs Art.81(1)(b), supra. However, an attempt to establish absolute territorial protection for the product in question will defeat the application.

Art.81(1)(d)  Agreements which apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage.  The general rule is that where there is no objective justification for the application of dissimilar conditions to ‘equivalent’ transactions, such agreements will infringe Art.81 (1) and will not normally be eligible for exemption: Metro‑Grossmarkte v Commission (Case 26), However, Steiner notes that; quantity discounts (discounts for bulk purchases), if they genuinely reflect cost savings, are permissible, whilst ‘fidelity’ or ‘loyalty’ relates, which are are tied to the volume of business transacted, are not.

Art. 81(1)(e) Agreements subject to supplementary obligations unconnected with the contract. The general rule is that the element(s) of the agreement providing for the supplementary obligation always breach(es) Art.81(1) unless the obligation is seen as essential to the subject matter of the contract in which case it may receive an individual exemption under Art.81(3).  Such obligations must be based on qualitative rather than quantitative criteria: Metro. Agreements in which obligations have been seen as essential to the subject matter of the contract have included exclusive supply agreements (Hennessy/Henkell; Pronuptia) and exclusive licensing agreements. A restraint of trade clause has been found to be an essential part of the main contract in a sale of the know‑how and goodwill of a business: Reuter/BASF AG (Commission Decision, 1976).  Again, the restraint must be no more than is necessary to preserve the value of the bargain.

Other agreements. The list of agreements in Art.81(1)(a)‑(e) which restrict or distort competition, is illustrative, not exhaustive. Two other categories of practices which have been found to breach the prohibition in Art.81(1) are: (a) refusal to supply; and (b) mergers.

(a) Refusal to supply 

Two cases, in particular, illustrate that a refusal to supply goods will infringe the prohibition in Art.81(1), viz: AEG‑Telefunken (Case 107/82) and Ford Werke AG (Case 25/84), where the refusal was made in the context of  existing agreements, in an attempt  to enable anti‑competitive practices to continue.

(b) Mergers 

The ECJ, in the case of British American Tobacco (BAT) and Reynolds v Commission (Cases 142 and 156/84)  decided that Art.81(1) might apply to mergers. Prior to this decision, the assumption was that only Art.82 [ex Art.86] applied to mergers.

BAT and Reynolds v Commission [1988] 4 CMLR 24 
This case arose from a proposed merger between Philip Morris and Rembrandt (Rothmans Tobacco (Holdings) Ltd) the result of which would be the acquisition of a controlling interest by Philip Morris in Reynolds in the EC cigarette market. Rothmans Tobacco (Holdings) Ltd, was a principal competitor of Philip Morris. The Commission was informed of the proposed merger by the parties competitors, BAT and Reynolds. The result of the agreements between Philip Morris and Rothmans was modified by a Commission Decision that reduced Morris’ s shareholding in Rothman’s. This ensured that the relationship between the two undertakings remained competitive.  Nevertheless, the Decision was challenged by BAT and Reynolds on the basis that the anti‑competitive aspects of the agreement hadn’t properly been addressed by the Commission: they appealed to the ECJ under ‘old’ Art.173 [now Art.230].

HELD: Whereas the Decision was upheld, the ECJ indicated that a purchase by a company of shares in a major competitor comes within the scope of Art.81(1) though it does not automatically distort competition.

Kent notes that:

This ruling does not distinguish between a total and a partial acquisition of shares and thus does not, on the facts, formally extend the scope of Art.81(1) to cover mergers. Nevertheless, the decision made it possible to adopt the Mergers Regulation [4064/89]. 

[N.B.: Council Regulation 1310/97, which entered into force on 1st March 1998, has amended Regulation 4064/89 so creating a two-tier threshold in order to assess whether a merger (‘concentration’) has a Community dimension.]

2.

Grannie‑Ponpadou lG‑P), which is the largest producer of apple juice in France, intends to enter into an agreeaent with Cans and Boxes plc lcaBs), a U.K. undertaking, which manufactures tins and cartons for drinks. Under the provisions of this agreement, G‑P will cease making its own containers and will, instead, purchase all of its requirements for containers iron CaBs. This agreement will enable G‑P to penetrate the U.K. fruit juice market and CaBs to penetrate the French food packaging market. There will be a reductiun in price of the packaged juice and it is intended that consumers will benefit frun this price reduction.

Advise G‑P and CaBs as to whether they need to notify the Commissiun of their agreemnt.

3, 'Hone Confort', a partnership of Fred Flintstone and Barney Rubble, has, to date, carried on business manufacturing high quality furniture.

It has been exporting a substantial amount of its large output to Italy and it has a large turnover. However, Flintstone and Rubble have now entered into an agreement with MIF for the sale to XIF of their entire business, including goodwill and technical know‑how cuncerning the aanufacture of the high quality furniture.

Under the agreeaent, Flintstone and Rubble have consented to:

undertake for a periud of ten years fro the date of this agreement not to compete with, or be interested in (whether by shareholding or not) any furniture making business, or any similar such business, which cunpetes with 'Bone Confort' at the date of this agreement.

ii)

iii)

(iii)

Critically assess whether this clause is void under Article 85 and/or provisions of the Restrictive Trade Practices Act 1976; Explain whether and how, if need be, the agreement should be notified to the Commission and/or furnished to the Office of Fair Trading; If the clause is deemed to be void, explain how, if at all, it night be amended under EC and UK competition law to ensure compliance.
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� But probably not artistic, religious or scientific activities.
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